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. NOTICE OF BEARING

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NMOTICE that on June 4, 2013, at 9:00 am., or as soon fhereafter as the
matter may be heard, in Depaftment 16 of the above-entitled court,- located at 1221 Oak Street,
Ozkland, Catifornia, Defendant Debra Bowen, in her official capacity as California Secretary of
State, shall demyur, and hepeby d_oeé demr, to plainti.ffé’ second amended complaint, and each
and every cause of action therein, as set forth herein.

The demurrer shall be based on this notice of demurrer and the demurrer to cornplaint, the
accompanying memorandum of points and authorities, the pleadings and papers on file in this
action, and upon such further argument as may be offered at the time of the hearing.

Dated: March 11,2013 ' :  Respectfully Submitted,
| | KaMALA D. HARRIS
Attorney General of California

ConsTanceL. LELouts
Supervising Deputy Attomey General

MARE R. BECKINGTON

Deputy Attorney General

Attorneys for Debra Bowen, as California
Secretary of State

2
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' DEMURRER TO COMPLAINT

Defendant Debra Bowen, 28 California Secretary of State, demrs to plainiiffs® second

amended complaint, and each and every cause of action therein, on each. of the following

grounds:

(1) To the first cause of action, designated in the second amended complaint as the First

Claim for Relief: Ballot Access, on the Qomd that the cause of action does not state facts

sufficient to constitute a canse of action. (Code Civ. Proc., § 430.10, subd. (e).)

(2) To the second cause of action, designated in the second amended complaint as the

Second Claim for Relief: Equal Protection Clause, on the ground that the cause of action does ot

state facts sufficient to constitute a cause of achon (Code Civ. Proc., § 430.10, subd (e).)

WHEREFORE, defendant prays as follows:

1.  That the demurrers, and each of them, be sustained without leave to amend;

= W

Dated: March 11,2013

That piaintiffs take nothing by their complaint;
That judgment be entered in favor of the defendant;

That the defendant be awarded her costs of suit.

Respectfully Submitted,

Kamara D. HARRIS

Attomney General of California
CoNsTANCE L. LELoUIS

Supervising Deputy Attorney General

Sk AL

MARE R. BECKINGTON

Deputy Attorney General

Attorneys for Debra Bowen, as California
Secretary of State
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

When Califomia votets approved Proposition 14 in June 2010, they fundamentally changed
how state and congressional candidates are chosen for the general election ballot. Fomnerly,
under the partisan primary system, voters affiliated with qualified political parties selected the
parties” nominees, who would then run in the general election. Now, under Proposition 14’s
voter pomination system, all voters, regardless of party affiliation, select the candidates who will
compete in the general election. The top two ptimary vote getters, not thé norinees of political
parties, appear on the general election ballot.

The United States Supreme Court, other federal courts, and a California appellate court

have all expressly or impliedly recognized that this system is 2 constitutional means for choosing

- general election candidates and chanmeling final voter choice between the top two primary vote

getters. As such, all of plaintiffs” challenges to the constitutionality of Proposition 14 lack merit
as a matter of law.

" Plaintiffs’® first cause of action for denial of ballot access tuins entirely on the fact that some
minor party candidates in the 20 12 election rece{ved_a significant percentage of the primary vote
but were deried a place on the general election ballot because they did not finish among the top
two vote getters. But the fact that some candidates will not reach the general election despite
receiving more than a modicum of votes is merely “an inherent feature of any top two primary
system,” not a basis to declare that system unconstitutional, (Washington State Republican Party
v. Washingion State Grange (2012) 676 F.3d 784, 795, cert. denied, 133 §.Ct. 110 (2012).) This
Court has previously determined that plaintiffs cannot state a facial ‘ballot access claim, and their
alleged facts cannot support an, as applied claim. The first cause of action therefore fails to allege
a \_falid claim as 2 matter of law, |

Plaintiffs’ secoﬁd cause of action for alleged violation of the Equal Protection Clause 15
flawed as either a facial or an as applied claim. Proposition 14 is factally neutral. It neither
favors major political parties nor disables minor politiCal parties on its face. And although

plaintiffs allege that the “drafters” of Proposition 14 intended the measure 10 exclude mmor party
A

Natice of Hearing and Demurrer to Second Amended Complaint (RG116035301)




MAR 110 ZY T3 134T ALD ATTURNDY 3T LAY r

wWooga =1 D

10
11
12
13
14
13
16
17
18
19
20
21
22
23
24
23
26
27

candidates from participating in general elections, they do not allege that the voters themselves -
intended to promote invidious discrimination. The only realistic guides to the voters® intent, the
ballot measure and the voter paraphlet, do not support an inference of discrirminatory intent. As
such, the second canse of action also fm:ls as a rmatter of law.

After three atternpts, plaintiffs have had ample opportunity to allege claims challenging the
constitutiopality of Proposition 14.. Tt is now clear that they have no legal theory or factual basis
to overturn this voter-approved ballot initiative. The Secretary of State therefors requests that the
deraurrers to the second amended cdmplaint be sustained without Jeave to amend.

. _ LEGAL BACKGROUND .

In February 2009, the Legislature placed Senate Constitutional Amendment 4, oﬂicia]lyr
known as the “Top Two Candidates Open Primary Act,” on the June 2010 election ballot. (Sen.
Const. Amend. No..4 [SCA. 4], Stats. 2009, 4th Ex. Sess., res. ch. 2.) Designated as Proposition
14 by the Secretary of State, the measure was approved Ey the vdters by a margin of 53.8 10 46.2
percent. (See. http://www.sos.ca.gov/clections/sovlzo10-primaxy.j

' -Proméition 14 replaced the former partisan primary process for state and congressional
offices w1ﬂ1-“[a] voter-nomination primary election . . . to select the candiﬁates for congressional
and state elective offices in California.” (Cal. Const., art. I, § 5, subd (a); see Field v. Bowen
(2011) 199 Cal.App.4th 346, 351 [“Proposition 14 replaced party {partisan) primaries with one
open primary” for state a:[_'nd congressional offices].) Under this systerm, “la]1l voters may vote at a
voter-nominated primary election for any candidate for congressional and state elective ofﬁce.
without regard to the political pariy preference disclosed by the candidate or the voter, provided
that the voter is otherWisc: qualified to vote for candidates for the oﬁﬁcé in question.” (Cal. Const.,
art. 11, § 5, subd (a).)

This process leads to a general election between the two candidates receiving the most
votes in the prin;ary election: “The candidates who are the top two vote-getters at a voter-
nominated primary election for a congressional or state elective office shall, regardless of party
preference, compete in the ensuing general slection.” (Cal. Const., art. IL, § 5, subd (a).) A

political party or party ceniral coromittee may endorse, support or Oppase a candidate, but it
5

Notice of Hearing and Derourrer to Second Amended Complaint (RG11605501)




MAR 110 ZY 13 134T ALD ATTURNDY OT

O S T = SN TR

10
11
12

14
15
16
17
18
19

20
21
22
23
24
25
26
27
28

N 20D ro Iy

“shall not nominate a candidate for any congreséional or state elective office at the voter
nomjnéted primary.” (Cal. Const., art. II, § 5, new subd (b).)

In contrast to prior law, Propositiéﬂ 14 provides that “[a] political party or party central
committee shall not have the right to have its preferred candida;cte participate in the general
election for a voter-nominated office other than a candidate who is one of the two highest vote-
getters at the primary election . ... (Cal. Const., art. II, § 5, new subd (b).) ‘The measure,
however, leaves in place paitisan glections for preéidential candidates, political party conm:i%tees
and party central committees and preserves the fght of political parties to participate in the
general election for the office of president. (Cal. Comst., art. T, § 5, new and amended subds. (c),
(d).) Proposition 14 became .opcrative Japnary 1, 2011. (SCA. 4, Fifth Clause.)

STATEMENT OF THE CASE

Plaintiffs are minor political parties and 0rgamiz'aT.ioan1 and also candidates and voters who
are affiliated with those parties or support their candidates.” On Novenaber 21, 2011, plaintitfs
filed their original complaint for declaratory, injuﬁctive and other relief, challenging the
constitutionality of Proposition 14 based upon its alleged effect on minor parties and their
supportets. | '

After é series of demnurrers to the original and amended conaplaints, the Court dismissed
with prejudice plaintiffs” causes of action for violation of freedom of speech apd association and
violation of the Elections Clanse. (Order on Demnurrers to First Amended Complaint, filed
January 25, 2013.) Additionally, the Court sustained with leave to amend the depmrrers to
plaintiffs” causes of action for alleged denial of ballot access and violation of equal protection.

(Ibid.). On the ballot access cause of action, the Court limited amendment to an “as-applied”

! The political party plaintiffs are the Peace and Free-.do:ﬁ Party of California and the
Libertarian Party of California, both qualified political parties, and the Green Party of Alameda
County, which is described as a geographic division of the Green Party of California. (SAC, p. 5,
19 14-16.)

2 The individual plaintiffs include four persons who ran as candidates preferring minor
parties in 2012;: Steve Collett, Marsha Femland, Charles L. Hooper, and C.T. Weber. (3AC, p. 4-
5 44 8-10, 12.) The other individual plaintiffs are Michael Rubin, Katherine Tanaka, and Cat
Woods. (4., pp.4-3, 17,11, 13.)

6
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theory, holding that plaintiffs’ could not aliege a claim for facial unconstitutionality. (Id.,
pp. 8:15-9:2.) On the equal protection cause of action, the Court granted leave 1o file either a
facial or an as applied challenge, (Jd., pp. 13:23-14:2.) -

* In respomse to this ruling, plaintiffs have filed 2 second amended complaint alleging: (1) -
denial of ballot access, and (2) violation of equal protection. (SAC, pp. 1 1-12, 19 39-43.) Each
canse of action is based on alleged violations of provisions in the Califomia Constitution and
United States Constitution, (bid.)

" In the first cause of action, plainﬁffs-allege that Proposition 14 “has unconstitationally
burdened the rights of miner party voters, minor party candidates, and the minor parties
themselves from effective participation in California’s general elections, even v.;hen those parties
and candidates demonstrated substantial support in the primary. election.” (SAC, p- 11,940.)
Therefore, they ask that Proposition 14 be declared unconstitutional under the First and
Fourteenth Amendments of the United States Constitution and article I, sections 2 and 3 of the
California Constitation. (7., p. 12, 140.) |

In the second cause of action plaintiffs allege that Proposition 14 violates the Equal
Protection Clanse of the Fourteenth Amendment and the equal protection guarantees of the
California Copstitation, (SAC, p. 12, 142)) They allege that Proposition 14 withdrew an
established right to participate in statewide general elections énd was motivated by ap invidious
purpose to discﬁminate against minor parties, their candidates and supporters. (Id., p. 12, 743.)

STANDARD OF REVIEW

Courts have long recognized that states may regulate the elections process: “Common
sense, as well as constitutional Jaw, compels the conclusion that government must play an active
vole in struciuring elections; ‘as a practical matter, there must be a substantial regulation of
elections if they are to be fair and honest and if some sort of order, rather than chaos, is to
accompany the democratic processes.” (Burdickv. Takushi (1992) 504 1.5, 428, 433, quoting
Storer v. Brown (1974) 4i5 11.8. 724, 730; accotd, Timmons v. Twin Cities Areq New Party
(1997) 520 U.S. 351, 358 [“States may, and inevitably must, enact reasonable regulations of

parties, slections, and ballots to reduce election- and campaign-related disorder”].)
7
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As such, review of voting regulations under the United States Constitution does not

autometically require strict scrutiny, but instead follows a flexible balancing standard:

A court considering a challenge to a state election law must weigh “the character

and magnitude of the asserted injury to the rights protecied by the First and

Fourieenth Amendments that the plaintiff seeks to vindicate® against “the precise

interests put forward by the State as justifications for the burden imposed by its

rule,” taking into consideration “the extent to which those interests make it

necessary to burden the plaintiff’s rights.”
(Burdick v. Takushi, supra, 504 U.S. at p. 434, quoting Anderson v. Celebreeze (1983) 460 U.S.
780, 788.)
- Under this standard,' “when those rights are .subjected to ‘severe’ restrictions, the regulation
must be ‘narrowlf drawn to advance 2 state interest of compelling importance.” (Burdick v.
Takushi, supra, 504 U.S. at p. 434, quoting Norman v. Reed (1992) 502 1J.8. 279, 289.) “But
when a state election law provision imposes only ‘rcasbnable, nondiscriminatory restrictions’
upon the First and Fourteenth Amendment rights of voters, ‘the State’s imnportant rcgulatory-
interests are generally sufficient to justify’ the restrictions.” (Ibid., quoting Anderson v.
Celebreeze, supra, 460 U.S. at p. 783.) | |

The same balancing test advanced by the United States Supreme Court in elections cases

has been followed by the California Supreme Court in cases aﬁsiﬁg under the California
Conéﬁmﬁon: “¢[I]n analyzing constitutional challenges to election laws, [the California Supreme
Court] has followed closely the analysis of the United States Supreme Court.”” (Edelstein v. City
and County of San Francisco (2002) 29 Cal. 4t 164, 179, quoting Cc‘;waan v, Abdelnour (1985)
40 Cal.3d 703, 710.) Thus, like the federal courts, the California courts assess an election
regulation by determining whether it imposes a “severe restriction” on voting rights or only &

“limited burden” or those rights, and then weighing the inferests advanced by the regulation.

(See Edelsteinv. City and County of San Framcisco, suprd, 29 Cal. 4th at Pp. 182-183 [applying

‘balancing test to voting regulation challenged under California’s free speech clause].)

3
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ARGUMENT
I  PLAINTIFFS® FIRST CAUSE OF ACTION DOES NOT ALLEGE A VALID CLAIM FOR
DENIAL OF ACCESS TO THE GENERAL ELECTION BALLOT IN VIDLATION OF THE
STATE OR FEDERAL CONSTITUTION. .

A. Federal and State Authority Has Recognized the Top Two Primary as a
Constitutional Method of Choosing General Election Candidates.

Plaintiffs stake their ballot access cleim on a flawed premise: that 2 candidate who has not

finished among the top vote getters in a top two primary has been unconstitutionally denied the

right to participate in the general election if he or she has received more than a modicum of the

votes. The possibility that a candidate may receive a large percentage of the primary vote—
possibly as much as a third of the vote;and not reach the general election ballot is merely one
cansequence of a top two priroary system. As state and federal courts have recognized, itis not a
basis on which to declare & top two system inherently unconstitutionat.

For example, the Ninth Circuit has rejected the notion that & top two primary is flawed
solély because that system “makes it more difficult for miror-party candidates to qualify for the
general election ballot than reguiations permitting a minor-party candidate to qualify for a ge:neral
election, ballot by filing a required number of petition sienatures.” (Washington State Republican
Party v. Washington .S_'zaté Gramge, supra, 676 ¥ 3d at p. 785.) .“This additional burden . . . is an
inherent feature of any top two primary system, and the Supreme Coﬁrt has expressly approved of
top two primary systems.” (Zd., citing California Derrz_ocmﬁc Party v. Jones (2000) 530 U.5. 567,
585-586)) |

- Construing a Waslﬁn-gton top two system that is similar to the California system, the Ninth
Cireuit found that the ballot access rights of minor political parties were not severely burdened.
(Washington State Republican Party v. Washington State Grange, supra, 676 F.5d at p. 794.)
Given the features of a top two system, inclnding access to the primary ballot by minor party
candjdates, the minor parties had not shown thatr the system “impermissibly “limit[s] the field of
candidates from which voters might choose.” (Ibid, quoting Anderson v. Celebrezze (1983)

460 1.8. 780, 786)) And “because [the top two primary] gives major-and minor-party candidates

equal access to the primary and general election ballots, it does not'give the ‘established parties &
. . .

Notice of Hearing and Demurrer to Second Amendad Complaint (RG11605301)
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decided advantage over any new parties struggling for existence.” (/bid. at p. 795, quoting

Williams v. Rhodes (1968) 393 U.S. 23, 31.) The Ninth Circuit therefore affirmed dismissal of a
ballot access claim nearly identical o the one présented by plaintiffs in this action. (/4. at pp.
794-795.)

Other federal and state decisions have acknowledged the validity of a top two system in the
face of other constinrtional challenges. In California Democratic Party v. Jones, relied upon by
the Ninth Circuit in Washington State Republican Party, the United States Supreme Court
recognized that a top two primary, which it referred to as 3 nonpartisan blanket primary, avoids
the constitutional dilemma posed by allowing all voters to cast ballots nominating a particular
party’s candidates. (California Democratic Party v. Jopes, supra, 530 U.8. at 585-586.) The
ponpartisan blanket primary, allowing each voter to vote for any candidate and the top two vote
oetters to advance to the genéral election, differs from the partisan blanket primary in a way that
is “the constitutionally crucial one: primary voters are not choosing aluparty’s nominee.” Thus,
“fulnder a nonpartisan blanket primary, a State may ensure more choice, sreater participation,
inereased ‘privacy,’ and a sense of ‘fairness’~—all without severely burdening a political party’s
First Amendment right of association.” (California Democratic Party v. Jones (2000) 530 T.5.
567, 586.) Although Jomes did not dirécﬂy address ballot aceess for mino:; jaoliﬁcal parties, Its
reésoning is. consistent with the conclusion that & top two or blanket primary system is not
inherently uﬁconstitutional. |

In another case construing Washington’s top two system, the United States Supreme Court
noted that “we assumed that the nonparfisan primary we described in Jones would be
constitutional.” (Washington State Grange v. Washington State Republican Party (2008)

552 U.8. 442, 452.) The Court characterized as “unexceptional” the fact that political parties may
no longer indicate their nominees on the ballot, observing that “[tJhe First Amendment does not
give political parties a right to have their nominees designated as such on the ballot.” (/d at
p.453, fn. 7.) The exact question facing the Court—whether associational rights of politicgl
parties were violated if candidates were allowed to express their party preference on the ballot—

differs from the precise question presented here and in Jones, and the Court noted that it was not
10
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deciding the parties’ ballot access claim. (/4. atp. 458, fn. 11.) But the Cowrt concludad that a
nonpartisan blanket primary ballot could be designed that would eliminate any threat to
associational rights and rejected a challenge fo the Washingtor top two primary on that basis. (/4.
at pp. 456-457.) Thus, Washington State Grange, like Jones before it, recognizes that a top two
primary systemn is not an inherently unconstitutional method for nominating general election
pandidates.

Additionally, in a case implicating the larger question of Proposition 14°s validity, the First
District Court of Appeal upheld the constitutiona.ﬁty of the measure’s implementing legislation .
relating to party preference ballot desiguations and write-in voting. (Field v. Bowen, 5@;-:1, 199
Cal.App.4th 346.) The First District found no basis in tin; implementiﬁg statutes to enjoin
enforcement of ?roﬁsition 14. (Id. at pp. 350, 372.) Although the appellate court did not
expressly pass on the constitutionality of Propositioﬁ 14 itself, the Court’s recognition that these
provisions were constitutional is consistent with the recognition that a top two primary system

may be validly implemented by the voters. (Jbid.)

B. Plaintiffs Fail to Allege Any Facts that Wonld Support a Finding that
Proposition 14 is Unconstitational as Applied.

In their complaipt, plaintiffs allege that in the June 2012 primary nine minor party
candidates received at least five percent of the vote buf did not advance to the general election.
(SAC, p. é, T12;p. 8,927 Plaintiffs allege that only three minor party candidates reached the
gene;al election, leaving minor party candidates off the general election ballot in 98 percent of
state and congressional elections in November 2012, (/2. p. §, 126.) Plaintiffs identify
candidates receiving between 2.1. percent and 18.6 percent of the vote in races for the Legisfature,
House of Representatives, and United States Senate. (/d., pp. 8-9, §928-31.)

Even accepting these statistics as true, they say nothing about the constitutionality of
Proposition 14. In a top two primary system, it is virtually inevitable, not merely probable, that in
sorme races soms candidates will receive double-digit pereentages of the primary vote and not
reach the general election. This is not a disabulity facing only minor party candidates; it is as

likely to occur to candidates preferring major parties to those preferring miner parties. Indeed, it
' 11
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was recognized before passage of Propt;sition 14 ﬁat a génerai election might pit cendidates
preferring the same political party, or pit candidates preféning no political party, excluding party-
affiliated candidates altogether. (See RIN, Exh. 1, June &, 2010 Voter Guide, Legislative
Analyst’s Analysis of Proposition 14.)

Put énother ﬁray, if more than two candidates each representing different political pﬁes
seck the same office in a Voter-nominated primary, then one or mmore of the political parties will
have no affiliated candidate munning in the general election. Plaintiffs would have the Court find

that this result renders 2 voter-nominated, nonpartisan blanket primary wmconstitutional and that

California voters must reinstate a parfisan primary for most state and congressional offices.

Under the anthority cited above, hpwevér, a primary that ne;rroﬁrs the general election candidates
to the top two vote getters, regardless of party affiliation, is constitutionally permitted. .

The California top two primary fits squarely within the framework approved by state and
federal courts. The voter xénomiuation primary is open to candidates regardless of their preference
for a qualified political party or their lack of party preference. (See Elec. Code, § 13105 fpolitical
party preference designation).) And“the candidates for a voter-nominated office who receive the
highest or second highest number of votes cast at the primary election shall eppear on the ballot
as candidates for the office at the ensuing general election.” (Elec. Code, § 8141.5.)

Plaintiffs may not advance their claim on the theory. that the major parties are able to get

their candidates on the general election ballot to the exclusion of minor parties. Under

'Pmposit:ion 14, general election candidates are ﬁat party nominees. (Elec. Code, § 8141.5 [*“no

candidate for 2 voter-nominated office shall be deemed to be the official nominee for that office
of any political party™].} A candidate’s designatiOn of party preference “shall not be construed as
an endorsement of that candidate by the party designated.” (Elec. Code, § 8002.5, subd. (d). The
candidate’s party pmfereﬁce designation “is shown for the information of the voters only.” (Ibid.)
Although political parties may endorse candidates in the primary or general election (Cal. Const,,
art. IL, § 5, subd (b)), no party, major or minor, has a guarantes that its preferred nominee will

7each the general ¢lection.

12
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Nor are other facts alleged by plaintiffs in connecti.on with their ballot access claim
sufficient to undercut existing authority approving of top two election systems. Although
plaintiffs point to a disparity in the number of voters in primary elections and general elections
(SAC, p. 10, 77 33-34), this is no different than the voting patterns in partisan primary elections. in
which a smaller number of party voters select the nominees who will be presented to the larger

general electorate. Plaintiffs also object that the June primary is five moniths before the general

- election. (Zd., p. 9,7 32.) Butthe timing of the primary election is not directly at issue. Plaintiffs

are challenging the constitrtionality of the voter-nominated primary system, not the date of a
particular primary electior.

C. The State’s Legitimate Regulatory Interests Support Upholding the
Constitationality of Proposition 14,

Proposition 14 has been justified on at least two grouhds: increasing voter participation in
the selection of candidates, particularly through increased participation by independent voters
who previously had limited rights to vote in the primary, and reducing government gridlock by
promoting less partisan candidates. For example, in the Offictal Voter Information Guide, the
measure’s tile and summary, apﬁroved by the Legislature, stated that Proposition 14 would
“encotrage[] increased participation in elections for congressional, legislative, and statewide
offices by bhangi.ng the procedure by which candidates are selected in primary elections.” (RIN,
Exh. 1, June 8, 2010 Voter Guide, p. 14.) The title and summary further stated that the measure
would “give[] voters increased options in the primary by allowing all voters to choose any
candidate regardless of the candidate’s or voter’s political party preference.” (bid.) |

In their arguments in favor of the measuze, the proponents echoed these points, asserting
that Proposition 14 *will open up primary elections” and allow Californians “to vote for any
candidate [they] wish fp_r state and congressional offices, regardless of po]itiéal party preference.”
{Request for .-Tudic:ial Notice, Exh. 1, June 8, 2010 Voter Guide, Argument in Favor of Prop. 14,
p. 18} The proponents argued that this would “reduce gridlock by electing the best candidates.”
(Ibid) Propesition 14 was also seen as “giv[ing] independent voters an equal voice in primary

elections.” (Jbid.) As a further benefit, the proponents claimed that Proposition 14 would “help
' 13
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elect more practical office-holders who are more open to comproﬁlise.” (fbid.) The proponerts
expressed the concern that “partisanship is running our state into the g:coui:.d’f and argued that
Proposition 14 would “push our elected officials to begin working together for the common:
good.”™ (Ibid, emphasis omitted.)

These interests are sufficient for Proposition 14 to pass muster as 2 “reasonable,

nondiscriminatory” election regulation justified by the State’s Important regulatory interests. And |’

even if Proposition 14 were viewed as a “severs restriction,” the measure has been narrowly

drawn to achieve the interests promoted by a top two primary. (See California Democratic Party

v. Jones, supra, 530 U.5. at 583-586 {all goals promoted by partisan primary with open voting

can be protected by a nonpartisan blanket primary].)

Because the facts alleged in the ballot access cause of action either merely recite the
inherent consequences of a top two systemm, or do not concemn the constitwtionality of Proposition
14, plaintiffs have not alleged an as applied claim for violation of either the Califomia or United

States Constitutions. Therefore, the demurrer to the first cause of action should be sustained.

II.  PLAINTIFFS’ SECOND CAUSE OF ACTION DoEs NoT ALLEGE ErTHER 4 FACIAL OR
AN A5 APPLIED CLAIM FOR VIOLATION OF THE EQUAL PROTECTION CLAUSE.

~ In its order sustaining the Secretary of State’s demurrer to the First Amended Complaint,
the Court permitted plaintiff to file an amended pleading alleging either a facial or an as-applied
claim for violation of equal protection. (Ozders on Demm‘rer;s, Jamuary 25, 2013, pp. 13-16.)
Plaintiffs’ second cause of action fails to sufficiently allege either ground as a basis to challénge
Proposition 14. .

Under the Fourtzenth Amendment of the United States Constitution, “[n]o State shall . . .
deny to any peréon within its jurisdiction the equal protectidn of the laws.” (U.S, Conét., amend.
XVL§1) s couriterpart in the California Constitution provi&es that “[a] person may not be _ . .
denied equal protection of the laws.” (Cal. Const,, art. I, § 7(a).)

As a neutral measure, Proposition 14 does not violate either the State or Federal Equal
Protection Clauses on its face for the same reasons discussed above with respect to the ballot

access claim. Since the courts have already upheld top two primary systems as constitutional, and
14
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since major parties and minor parties are treated identically under the terms of Praposition 14, no

equal protection violation appears on the face of the measure. For the same reasons, plaintiffs
have not alleged an as applied claim. Plaintiffs rely on the same factual allegations they make
support of their ballot. access cause of action, and these allegations fail for the same reasons.
Plaintiffs allege that “implementation of Prop. 14 withdzew an established right from . . .
minor parties, their voters, and their candidates to participate in statewide general elections.”
(SAC, p. 12,743.) However, the right of minor parties to participate in general elections through
nomination of preferred candidates bearing the partjr label was a function of the partisan pritoary
systemn. When Califorma switched to the tc')p two system, Dot just minor parties, but major parties

as well, lost the guarantee that their chosen candidates would reach the general election. This

- allegation supports neither a facial nor an as-applied equal protection violation when minor

parties are compared to major parties, other voters or other candidates.

Plamtifis no doubt seek to fit within the doctrine recognized by the Ninth Circuit in Perry v.
Brown, a decision overturning Proposition 8, which had eliminated the right to same-sex manjage.
(Perry v. Brown (9th Cir. 20125_ 671 F.3d 1052, cert gramted, 133 $.Ct, 786 (2012).) In Perry,
which is now before the Uﬁited States Supreme Cﬁm’t, the Ninth Circuit held that “the Equal
Protection Clause requires the .sta‘ce to haw.;e a legitimate reason for withdrawing a right or benefit
Jfrom one group but not others, whether or not it was required o confer that right or benefit in the
first place.” (Perry v. Brown, supra, 671 F.3d at pp. 1083-1084, original emphasis.) In that
context, the Equal Protection Clause forbids “the targeted extelusion of a group of citizens foma
right or benefit that they had enjoyed on equal terms with all other citizens.” (/d. atp. 1084,
emphasis added.) Proposition & was not “a law of general applicability” but a me:asﬁre_that
“carve[d] out’ rights from gays and lesbians alone.” (Jd. at p. 1085, original brackets.)

Even if Perry remains citable while on appeal, it would have no application here becauée
Proposition 14 does not target minor parties for disparate treatment. This is not a case where
major parties are 2llowed o nominate and place their preferred candidates on the general election
ballot while minor parties are left off the ballot. As a matter of law, and in dctual practice, al]

candidates, regardless of perty preference, compete equally in the primary for the zight to
15
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cf;':mp@te: in the general. Thus, the Perry doctrine would not support 2 finding that Proposition 14
violates equal protection by selectively withdrawing rights from the minor parties.

Alterpatively, plaintiffs reassert their contention fhat the drafters of Proposition 14
“intended . . . [to] exclude[] the standafd bearers from minor political parlﬁes from participating in
ceneral elections.” (SAC, p. 12, 143.) Plaintiffs allege that the drafters “were motivated by an
invidious purpose when they enacted electoral reform.” (Ibid.j But this allegation, which focuses
on the alleged motivations of the legislative drafters, is insufficient to allege a claim for violation
of the Bqual Protection Clause by a voter-apptoved measure.

“[N]either explicit discrimination nor discrimination by ‘disparate impact’ is
unconstitutional mﬂesé motivated at least in part by purpose or intent to harm a protected group.”
(Kir v. Workers* Comp. Appeals Bd, (1999) 73 Cal. App.4th 1357, 1361.) For example, in the
context of racial discrimination, “[a] court addressing this issue must keep in mind the
fundamental principle that ‘official action will not be held uncons_timtional solely because it
tesults in a racially disproportionate impact. . . . Proof of racially discriminatory intent or purpose
is required to show & violation of the Equal Protection Clause.” (People v. Superior Court
(Williams) (1992) 8 Cal. App.4th 688; 711, qﬁoﬁ.ug Hernandez v. New York (1991) 500 U.S. 352,
358) - |

In construing an initiative measure, what matters is the intent of the voters: “The opinion of
drafters or of legislators who sponsor an initiative is not relevant since such opinion does not
represen’.c the intent of the electbréte end we cannot say with assuraﬁce that the voters were aware
of the drafters’ intent.” (Taxpayers fo Lfmit' Coampaign Spending v. Fair Political Practices
Comm’'n (1990) 51 Cal.4th 744, 764 fn. 10.) In construing a voter-approved initiative, “the ballot
surnmaty and arguments and analysis presented to the electorate in conmection with 2 particular
measuré may be helpful in determining the probable meaning of uncertain langnage.” (dmador
Valley Joint Urion High Sch. Dist. v. Sz‘éte Bd. of Equalization (1990) 22 Cal.3d 208, 245-246.)
Legislative opinions, on the other hand, “do not provide aid in determining the intent of the

electorate” where “none of the opinions was distributed to the voters by way of the voter’s

16
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pamphlet, and [where a cowrt] can only speculate on the extent to which the voters were cogpizant
of them.” (People v. Castre (1985) 38 Cal.3d 301, 312.)

Herlej plaintiffs allege no facts that would support an inference that California voters were
motivated by animus against rminer political parties when they approved Proposition 14. For
reasons briefed earlier, Proposition 14 is easily e:xpla.inable'for reasons other than invidious
discriminatory purpose. -Moreover, the voter pamaphlet and the measurs itself do not disclose any
inten to harm the unique interests of minor parties. (See RJN, Exh. 1.) Instead, the voters” ire
appears to have been directed at the major parties, not the minor parties. (/bid) As a practical
matter, these are the only materials available to discern the voters® intent. Plaintiffs do not allege
that there are any other indicia of voter intent that would support a claim of invidious |
discrimination. . |

Plaintiffs suggest that the goal of electing more pra.gmaﬁc or practical politicians st
necessarily imply the additional goal of excluding minor political parties. (SAC, p. 12,743.)
But there is no reﬁson to comclude tﬁat a third party would necessarily represent a more extreme k
viewpoint than those of the more established parties. A third party could compete for voters by
presenting a more centrist position in contrast to the positions of oﬂler political parties. No
inference of invidious discriminatory infent can be drawn from this allegatton.

In the absence of supporting allegations, plaintiffs have falled t6 set forth any basis to find
an equal proter;tion violation under either the United States or California Constitutions.

Therefore, the demurrer to this cause of action should be sustained.

L THE DEMURRERS SHOULD BE SUSTAINED WITHOUT LEAVE TO AMEND.

(11

A demurrer may be sustained without leave to amend ““where the facts are not in dispute,

and.the nature of the plaintiff's claim is clear, bﬁt, under the substantive law, no hability exists™
and *[o)bviously no amendment would change the result”” (Frost v. Geernaert (1985)

200 Cal App.3d 1104, 1107, quoting 5 Witkin, Cal. Procedure (3d ed.-1985) Pleading, § 943,

p. 379.)

Here, plaintiffs have shown that they cannot allege an as-2pplied ballot access claim or

either a facial or as-applied equal protection claim. No purpose would be served by allowing
1T
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plaintiffs to farther amend the complaint. Defendant therefore requests that the demurrers be

sustained without leave to amend.

CONCLUSION

For the foregoing reasons, the Court is requested to sustain the demurrers to the second

amended compia:int without leave to amend.

Dated: Mareh 11, 2013

SA2011103313

Respectfully Submitted,

KaMaLa D. HARRIS

Atiorney Genetal of California
ConsTANCE L. LELouUIs

Supervising Deputy Attomey General

ok LS

MAREK. R. BECKINGTON

Deputy Attorney General

Artorneys for Debra Bowen, as California
Secrerary of State
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