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PLEASE TAKE NOTICE that on August 28, 2012, at 9:00 a.n., or as soon thercafter as the
malter may be heard, in Department 16 of the above-entitled court, Jocated at 1221 Qak Street,
Oakland, California, Defendant Debra Bowen, in her official capieity as California Sc:crc!;p‘y af
State, shall demur, and hereby does demnur, to plaintiffs™ verified first amended complaint, .;md
cach and every cause of act i'un thercin, as st forth hc‘rcin,‘ | \

The demurrers, and each of them, and the grounds on which they are based, are as follows:

(1)'To (he first cause of él(:liOl), designated in the fAirst amended complaint as the First Claim
for Relief: Ballot Access, on the ground that the cause of action does not state facts sutficient o
constitute a cause of action, (Code Civ. Proc., § 30,1 0, subd. (¢).)

(2) T the second cause of action, designated in the first amended complaintas the Second
Claim for Relieft Violation of Rights (o Freedom| of Speech and Association, on the gm\mdl that
the cause of action does not state facts sulficient W conslitule a cause of action. {(Code Civ. Proc.,

8 430.1(), subd. (¢).) ‘
(3) To the third cause of action, designated|in the first amended complaint as the Third
Claim for Relief: Elections Clause, on the ground that the cause ol action does not state I'nc,}s
sufficient to constitute a cause of action, (Code Civ, Proc., § 430.10, subd. (¢).) |
(4) To the fourth cause of action, designated iy the first amended complaint as the Fourth
Claim for Relief: Equal Protection Clause, on the ground that the cause of action doces not sjmlc
facts sufficient to constitute a causc of action. (Code Civ. Proc., § 430.10, subd. (c).j i
VA ;
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The demurrers, and cach of them, shall be based on this notice of demurrer and the

demurrers stated herein, on the accompanying memorandum of points and authoritics, on the

request for judicial notice, on the pleadings and papers on file in this action, and upon such

further cvidence and argument as may be offered at the time of the hearing.

Dated: May 30, 2012

“
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Kamara D HARRIS

Attorney General of California
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MARE RIBECKINGTON
Deputy Attorney General
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MEMORANDUM-OF POINTS AND AUTHORITIES

' INTRODUCTION
In their first amended complaint (‘FAC™), plaintiffs’ challenge the constitutionality of

Proposition 14, the top two primary amendment approved by the voters in June 2010, This Court

has previously held that Proposition 14 does not facially violate cither the United States or the

Californmia Constitutions, In the amended complaint, Plaintiffs atlempt to recast their causes of
action primarily as ag-applicd elaims. But no facts are alleged that would support a judginent
finding that Proposition 14, either facially or as applicd, violates the rights of minor political
parties and their supporters.

in sustaining demurrers (o the original complaint, this Court held that Proposition 14 does
not facially deprive minaor political partics and their supporters of aceess (o the general election

ballot or facially violate their speech or association rights,  (See Order Sustaining Demurrers,

Ailed April 25, 2012.) Further, the Court held that plaintiffs had not alleged facts 1o support a

claim for violation of the Elections Clause. n so holding, this Court relied hcuvi]..y on decisions
of the United States Supreme Court and the Ninth Cireuit Court of Appeals upholding the
constitutionality of Washington’s top two clection system, a system that is substantially similar to
Califormia’s system. (Hashington State Grange v, Washington State Republican Party (2008)
352 LLS. 442 (hereinalter Washington Iy; Washington State Re/)z-zl,)licun /"ur/y {9th Cir, 2012) 670
I°.3d 784 (hereinafier Washington 11).

The Court’s reasoning on the previous demurrer applices fully to the amended claims
because no substantive allegations supporting an as-applicd vielation have been added.
Proposition 14 provides candidates of al} parties, as well as candidates declaring no party
preference, with equal access to primzu_\_; and general clcgtioh ballots, with the voters determining
which two candidates will reach the general election ballot for a given office. In the absence of
factual allegations showing that this systemn in practice deprives minor parties and their members

| ’I’hnmxls(utmmolqudhhad political parties or party organizations (the Peace z-lhd
Freedom Party, the Libertarian Party and the Green Party of Alameda County) and individual
party supporters, candidates and voters. One individual plaint{f named in the original complaint,

Manja Arguc, 3 not a party to the first amended complaint

4
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of constitutional rights, there is no basis on which (o grant plaintitls the relict soupht in the,
amended complamt.

Because the amended pleading fails to state any claim on which n:]ic[‘nm_};' be granted, the
demurrers to all causes of action should be sustained.

STATEMENT OF TIE CASE

This case began with the filing of plaintiffs” verified complaint for declaratory, injunctive
and other relicl on November 21, 2011, Plaintitfs alleged three causes of action arising out of
Proposition 14 and its alleged effect on minor political parties: (1) dental of ballot access;

(2) violation of frecdom of speech and association; and (3) viotation of the Elections Clause of
the United States Constitution.

In its order sustaining the Scoretary of State’s demurrers 'm the complaint, the Court
observed that the Ninth Cireuit’s decision in Washington 11 “considered and rejected the same
broad challcngé made by Plaintifls herein-—-i,¢., that an open primary system resulting in the top
two vote-getters’ advancing to the general clection imposed a “severe burden® on the rights of
minor parties (or their voters or candidates) o have access to mc ballot.,” (Order Sustaining
Dcnmrrér, filed April 25, ?.()\] 2, pp. 2-3.) The Court found that plaintifTs, in their fivst cause of
action for denial of ballot access, had failed “to provide a constitutional basis to distinguish their
challenge to Prop. 14 to the challenge to the Washington state laws chatlenged in Washingron 11
(Ihid)

With respect (o the second cause of action for violation of specch and :1ssoci:xtioﬁ rights, the
Court relied on the Supreme Court’s opinion in Washingion 1 in sustaining the Sceretary’s
demurrer, “The chullcngé(i provisions of the Prop. 14 laws arc indistinguishable from the
Washington statute upheld in Washingron 1, and Plaintiffs have not alleged sufficient facts to the
cffect that Prop. 14 is being applied in a particular manncr that compels individuals or political
partics to be associated with particular candidates.”™ (Order Sustaining Demusrer, filed April 25,
2012, p. 3.)

Moreover, in addition to not stating a couse of action for violation ot the United States

Constitulion, neither the first nor the second cause of action made out a claim for violation of the

5
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California Constitution. (Order Sustaining Demmrrer, filed April 15,2012, p. 3.} As for the third
cause of action, the Court found that the plantiffs’ allepgations were conclusory and did not show
how Proposition 14, cither on its face or as-applicd, violated the Elections Clause. (/k)i(/.)

On the same day it sustained the demurrers, the Court dened plaintiffs” motion for a
preliminary injunction secking to enjoin enforcement of Proposition 14, (Order Denying
Preliminary Injunction, tiled April 25, 2012.) The Court found that the plaintiffs had not made a
sufficient showing of likelibood of success on the merits or that the balance of interim harms
warranted prefiminary injunctive velict. (I, pp. 1-2.)

SUMMARY (')l<‘li7iR.‘S'l‘ AMENDED COMPLAINT

The first amended complaint, filed May 10, 2012, alleges four causes ol action. Tt reaileges
the three causes of action alleged in the original complaint: (1) denial of ballot access, (2)
violation of specch and association rights, and (3) vielation of the Elections Clause of the United
States Constitutions. 1t adds a new fourth cause of action for violation of equal protection
guaranteed under the United States and California Constitutions. {

In the first cause of action for ballot access denial, plaintiffs allege that “Prop. 14, as
applied, has excluded and will continue to exclude minor party voters, ininor party candidates,
and the mibor parties themscelves [rom participation in California’s general elections.™ (FAC,
§45, p. 14:12-14.) More specifically, they allege that minor party voters have been precluded
from supporting candidates of their choice, that minor party candidates have been denied the
ability to communicate theiy message to general election voters, and that minor partics have béen
denied the ability to reach general clection voters. (Jd., p. 14:14-21) On this basis, plaintffs
claim that Proposition 14 violates the First and Fourteenth Amendments to the United States
Constitution and scctions 2 and 3 ol articte I of the California Constitution.

In the second cause of action for violation of speech and association rights, plaintiffs allege
that “'l"r@)p. 14, as applicd, permits candidates . . . o sell-designate a “preferred pohtical party on
the electoral ballot, without such party’s approval. (FAC, €48, p. 15:7-10.) Therefore, plamtffs
allege, Proposition 14 has allowed candidates to appropriate the parties’ trademarks. ({d.,

p. 15:30-13, citing Washington 11, Scalia, I, dissenting.) This has had a “chilling effect” on the

O
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partics” rights of expression and association guaranteed by the First Amendment of the United
States Constitution and sections 2 and 4 of the California Constitution.” (Jd., p. 15:13-17.)

The third cause of action asserts that *Prop. 14, as applied, violates the rights of minor
parties and minor party candidates under the Elections Clause of the United States Constitution
by implementing an clections policy that disadvantages smaller political partics and grants further
a‘xdvzmlagc‘, to wealthy parties and candidates.” (FAC, § 51, p. 16:1-4.) Specifically, they claim
that Proposition 14 ]m.\;i prechuded minor party candidates for federal office from participating in
general clections, which they characterize as the moment of greatest public interest in the
clectoral process. (Jd, p. 16:4-8.)

The new fourth cause of action claims that Proposition 14 violates the Equal Protection
Clause of the United States and California Constitutions, both o its face and as applied. (FAC,
953, p. 16:14-18) Plaintiffs advance (li!"ﬂ:rcm theories i support of this cause of action. First,
they contend that Proposition 14 withdraws “an established ripht 1o participate in statewide
general clections™ from minor parties and their candidates and supporters. (/d., § 54, p. 16:19-22)
They cite the Ninth Cireuit’s recent (lccis;x)xx in Perry v, Brown (9th Cir. 2012) 671 1.3d 1052 in
support of an equal protection violation “by withdrawing an cstablished right from a discrete and
insular minority.” (FAC, 9 54, p. 17:8-10.) Scecond, they allege that Proposition 14 was the result
of “disapproval or animus™ against minar political parties and imposed “a special disability™ on
those partics. (/d., 4 55, p. 17:12-19.) Therclore, they contend that Proposition 14 viotates equal
protection “because it singles out minor parties, minor party cfmdi(l:ncs} and minor party voters
for a disfavored legal status, thereby creating a category of *second-class’ partics, candidates, and
voters.” (fd, p. 17:19-27.)

SUMMARY OF PROPOSITION 14

In February 2009, the Legislature placed Senate Constitutional Amendment 4, officially
known as the “Top Two Candidates Open Primary Act,” on the June 2010 election ballot. (Sen.
Const. Amend. No. 4 ("SCA 47), stats. 2000 (2009-2010 4th Ex. Sess.) res. ¢h. 2.) Designated as
Proposition 14 by the Sceretary of State, the measure was approved by the voters by a margin of

53.8 10 46.2 pereent. (Sce http:d/wwiwv.sos.ca.govielections/sov/2010-primary.)
7
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Proposition H4 replaced the former partisan primary process for state and congressional
offices with “[a] voter-nomination primary clection .. . (o seleet the candidates for congressional
and state clective offices in California.> (Cal. Const, ar( 1, § 5, new subd (2).) Under ths
system, “lalll voters may vole at a voter-nominated primary clection for any candidate for
congressional and state elective office without repard 1o the political party preference disclosed
by the candidate or the voter, provided that the voter is otherwise qualified 1o vote for candidates
for the office in quostion.” (Jhid.) This llcmls to a peneral clection between the two candidates
receiving the most votes in the primary clection: *The candidates who are the o (wo vote-getiers
at a voter-nominated primary clection for a congressional or stafe elective office shall, repardless
of party preference, compete in the ensuing peneral election.” (1hid.)

. Proposition 14 allows >;.1 congressional or state candidate for a partisun olfice to have “his or
her political party preference, or lack of political party preference, indicated upon the ballot for
the office in the manner provided by statute.” (Cal. Const,, art. 11, § 5, new subd. (b); see also
Elee. Code, § 131085, subd. (a).fdefining methods of desipnating party preference on the batlot].)

A political party or party central committee may endorse, support or oppose a candidate,
but it “shall not nominate a candidate for any congressional or state elective office at the voter
nomin:-uc;d primary.” (/hid) In contrast to prior law, Proposition 14 provides that “la} political
party or party central committee shall not have the right to have its preferred candidate participate
in the general clection for a voter-nominated office other than a candidate who is one of the two
highest vote-getters at the primary election . ... (/bid:) The measure leaves in place partisan
clections for presidential candidates, political party committees and party cenfral committees and
preserves (he right of political parties to participate in the general clection for the office of
president. (Cal. Const,, art. 11, § 5, new and amended subds. (¢, (d).) Propositioﬁ 14 became
operative January 1, 2011, (SCA 4, I'ifth Clause.)

STANDARD OF REVIEW

Courts have long recognized that states may regulate the eleclions process: “Common

sense, as well as consttutional faw, compels the cc)nc!uéiun that government must play an active

rofe in structuring elections; ‘as a practical matter, there must be a substantial regulation ol
N
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elections il they are to be fair and honest and if some sort of order, rather than chaos, 18 10
accompany the democralic processes.” (Burdick v. Takushi (1992) 504 LS. 428, 433, quoting
Storer v. Brown (1974) 415 U.S. 724, 730; accord, Timmons v. Twin Cities Area New /)_l'u")"
(1997) 320 11.S. 351, 358 |“States may, and incvitably must, enact reasonable regulations of
parties, clections, and ballots to reduce election- and campaign-related disorder.™)

As such, review of voting repulations under the United States Constitution does not
) greg

automatically require strict serutiny, but instead follows a flexible balancing standard:

A court considering a challenpe o a state election aw must weigh “the character

and magnitude of the asserted injury 1o the rights protected by the First and

Fourteenth Amendments that the plaintifl seeks o vindicate” against “the precise

interests pul forward by the State as justifications for the burden imposed by its

rule,” taking into consideration *the extent to which those interests make it

necessary 10 burden the plaintiffs rights.”
(Burdick v. Takushi, supra, 504 U.S, at p. 434, quoting Anderson v. Celebreeze (1983) 460 ULS.
780, 788.)

Under.this standard, “when those rights are subjected to “severe’ restrictions, the regulation |

must be ‘narrowly drawn to advance a state interest of compelling importance.” (Burdick v.
Takushi, supra, 304 LS. at p. 434, quoting Norman v, Reed (1992) 502 1.8, 279, 289.) “But
when a state election Taw provision imposes only “reasontable, nondiseriminatory restrictions’
upon the First and Fourteenth Amendment rights of voters, ‘the State’™s important regulatory

interests are generally sufficient to justify’ the restrictions.” (/bid.. quoting Anderson v.

Celebreeze, supra, 460 U.S. at p. 788.)

The same balancing test advanced by the United States Supreme Court in elections cases
has been followed by the California Supreme Court in cases-arising under the California
Constitution: ~*[I'y analyzing constitutional chalienges 1o election laws, {the Califorma Supreme
Court] has followed closely the analysis of the United States Supreme Court.’™ (Fdelstein v, City

\ :

and County of San Francisco (2002) 29 Cal.dth 164, 179, quoting Canacwn v, Abdelnowr (1985)

40 Cal.3d 703, 710.) Thus, like the federal courts, the California courts assess an election

9
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regulation by determining whether it imposes a “severe restriction™ on voting rights or only a

.

“linited burden™ on those rights, and then weighing the interests advanced by the regulation,
(Sce Ldelstein v, City and County of San Francisco, supra, 29 Cal. 4th atpp. 182-183 Japplying
balancing test to voting regulation challenped under California’s free speech clause].)

ot

ARGUMIENT

I. THE FIRST CAUSE OF ACTION FAILS 7O ALLEGE AN AS-APPLIED VIOLATION OF
BALLOT ACCESS RIGHTS OF MINOR POLITICAL PARTIES AND THEIR SUPPORTERS,

Plaintiffs® first cause of action suffers from-the same flaws as the version of this claim
alfeged in the original complaint. The allegations do not establish an unconstitutional denial of
ballot access to minor parties and their members. Although plaintiffs have made minor changes
in wording that now characterize this cause of action as an as-applied claim instead of a facial
claim, none of the alleged facts, including the few new nllcgﬂtinns, establish that Proposition 14 is
being applied in an unconstitutional manner. -

As this court found in ruling on the prior demuryer, the Ninth Cireuit’s decision in
Washington I forecloses plaintiffs’ claim that a top two clections system, such as Proposition 14,
violates the ballot access rights of minor political partics. Like the Washington top two s@stem,
Proposition 14 allows minor p:;u‘ly candidates to “participate[] in a primary at the same time, and
on the same (erms, as major party candidates.” (Washington 1, supra, 676 ¥ 3d at p. 794.) Thus,
California candidates who prefer minor partics “have an opportunity 1o appeal 1o volers at a time
when election interest is near its peak, and to rcspon(f o events in the ¢lection cycle just as major
party candidates d(‘x” (Jbid.) And California, like Washington, “gives minor-party candidates the
same opportunity as major-party candidates (o advance to the general election.” (/bid.)

Since California candidates may equally cozﬁpclc in the primary and have an cqual
opportunity lo advance to the general, Proposition 14 does not create a system that

“impermissibly ‘limit]s] the field of candidates from which voters might choose.”™ (Washingion

2, supra, 460 11.S at p. 786.) Nor, for

11 supra, 676 F.3d at p. 794, quoting Anderson v. Celebre:

the same reason, does it give “Testablished partics a decided advantage over any new parties

10
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shﬁggling for existence.”” (Washington 11, supra, 676 1. 3d at p. 7935, quoting, Williams v. Rhodes
(1968) 393 1.5, 23, 31)

b an apparent attempt (o allege an as-applicd claim, plamtiffs add an allegation that
substantially greater numbers of voters participate in the general election as opposed to the
primary clection. (FAC, 437, p. 12:12-18 [aleping that 10.3 million Califomia voters
participated in the 2010 general election compared to 5.6 million in the 2010 primary]) They
assert that this means that minor ]:azn'lic:.s will be “prechaded” from reaching voters during the

general election, the peak of voter participation, when substantially greater nmbers of voters

participate in the electoral process. (fed., 4 38, p. 12:20-23.) But this result is merely “an iherent
feature of any top two-primary system,” an clections system that the Supreme Court “has

expressly approved of.” (Washington 11, supra, 676 1.3d at p. 798, citing California Democratic

Party v, Jones (2000) 530 U1LS. 567, 585-386.)

Thus, Plaintiffs have notalleged any facts showing that Proposition 14, whether assessed
facially or on an as-applied basis, huposes a severe burden on their riphts of ballot access. (Sec
Washington 11, supra, 676 F 3d at p. 794 [holding that Washington top two system did not
severely burden minor party’s rights].) 1t follows that Proposition 14 is valid as long as
California can articulate “important regulatory interests” in support of the measure. (See Burdick
v. Takushi, supra, 504 ULS, atp. 434.)

Proposition 14 has been justified on at Jeas( two grounds: increasing voter participation in
the sclection of candidates, particularly though increased participation by independent voters who

previously had limited rights to vote in the primary, and reducing government gridlock by

- promoting less partisan candidates. For example, in (he Official Voter Information Guide, the

measure’s title and summary, approved by the Legistature, stated that Proposition 14 would
“encouragel} increased pariicipatibn i clections for congrcssio'nai, legislative, and statewide
offices by changing the procedure by which candidates are selected in primary elections.”
{Request for Judicial Notice, Exh. 1, June &, 2010 Voter Guide, p. 14.) The title and summary

further stated that the measure would “pive(} voters increased options in the primary by allowing
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all voters 1o choose any candidate regardless of the candidate’s or voter’s political party
preference.” (Jhid)) -
In their arguments in Favor of the measure, the proponents echoced these points, asserting

that Proposition 14 “will open up primary elections” and allow Californians “to vote for any

candidate [they} wish for state :md congressional offices, re ;;11'(1!(555 of i)(.)li(icnl party preference.
(Request for Judicial Notice, Exh, 1, June 8, 2010 Voter Guide, Argument in Favor of Prop. 14,
p. 18.) 'I.'hc proponents argued that this would “reduce pridlock b_Q electing the hest candidates.”
(lbz'd.') Proposition 14 was also seen as “givling] independent voters an equal voice in primary
elections.” (/hid.y As a further benelit, the proponents claimed that Proposition 14 would “help
clect more practical office-holders who are more open o compromise.” (/bid.) The proponents
- \

expressed-the concern that “partisanship is running our stale into the ground” and argucd that
Proposition 14 would “push our clected officials to begin working together for the common
pood.” (Jhid, cmphasis omitted.)

In the absence of any a]]cganions showing that Proposillim 14, as actually applicd, imposcs
a severe burden on the rights of minor partics and their members, these interests are sufficient 1o
allow California to implement its top two elections system. Because plaintiffs have not alleged
facts supporting a denial of aceess claim, the Secretary of State’s demurver to the first cause of
action should be sustained.

a

1L THE SECOND CAUSE OF ACTION FAILS TO ALLEGE A CONSTITUTIONAL VIOLATION
BASED ON A CANDIDATE’S PARTY PREFERENCE DESIGNATION ON THE BALLOT,

As with the first cause of action, plaintiffs have made only minar word changes in the
<
second cause of action for alleped violaton of speech and association rights. Plaintifls have
changed the cause of action’s introductory sentence o allege that Proposition 14, “as applied,”

permits candidates to self-designate their political 1)rc1‘c_rcm‘cf2 (FAC, 948, p. 15:8-10.) They

? As now written, this sentence reads, “Prop. 14, as applied, permits candidates for various
state and federal offices to sell~designate a “preferred” political party on the electoral ballot,
without such party’s approval.” (FAC, 48, p. 15:8-10.) Formerly, it read, “By virtue of the
foregoing, as a result of the passage of Prop. 14 in June 2010, the State of California permits
candidates for various state and federal offices o self-designate a ‘preferred” political party on the
electoral ballot, without such party's approval.” (Complaint, 47, p. 14:5-9))
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also now allege that candidites “have thus appropriated” the parties’ trademarks. (/d., p. 1510+

12
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internal quotation marks omitted.) Formerly, they alleped that candidates #are allowed to
appropriate” the trademarks. ('('].‘cnnpliiinl, W47, p. 14:9-11, internal quotation marks omitted.)

}’iziimlil‘f':s have added an uilc;:.g.uti(.m that Proposition 14 was applicd in several special
clections held in 200 and wall be used in the June and November 2012 elections and in
subsequent clections, (FAC, § 8, p. 8:26-9:1-2) In this allegation, plaintiffs may be alluding to
the fact that special election candidates have already utilived the party preference designation
pmvisions-.

None of this adds up to an as-applicd violation ol speech or associational rights. In
sustaining the démurrer to this cause of action in the original cm‘npiﬂ.in!‘ this Court recognized
that *a statute (like Prop. 14) that allows for an open primary in which candidates identify
themselves on the ballot by a sell=desipnated party preference does not unconstitutionally
interfere with a political party’s rights of association or speech.” (Order Sustaining Demurrers,
filed April 25,2012, p. 3, citing Washingron 1) No new lacts are alleged in the FAC that would
support a {inding that Proposition 14, as applied, has this effect.

In Washingron 1, the Supreme Court recognized that this type uf claim depends “on the
possibility that voters will be confused as 1o the meaning of the party-preference designation.”
(Washington 1, supra, 52 U.S. at p. 454.) But “{ijhere is simply no basis to presume that a well-
informed clectorate will interpret a candidate's pm'ty«prcibrcnco designation to mean that the
candidate is the party’s chosen nominee or representative or that the pzn'.l_\/ associates with or
approves of the candidate.™ (Jhid.) |

M()rg()\ftr, “there are a variety of ways in which the State could implement [a top two
system] that would eliminate any real threat of voter confusion.” (Washington 1, supra, 552 1.8,
atp. 456.) Among other things, “a ballot could include prominent disclaimers explaining that
party prcfc&ncc reflects only the self=designation of the candidate and not an official
endorsement by the party.” (Jhidy “['V'|he ballots might note prc(brcx'lcc m the form ol a
candidate statement that emphasizes the candidate’s personal (i(:!Cl‘i’X‘!il]{lli()ﬂ rather than the party's
acceplance of the candidate, such as ‘my party preference is the Republican Party.’™ (Ibid.) A

13
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state could also engage in educational efforts through advertising or explanatory ballotmaterials,
(I/Jin').)

The California top lW(:\ system complies with these standards. For example, in the state
ballot pamphlet for a voter-nominated office (i.c., a state or conpressional office subject o the top
two primary system), the Secretary of State must include a written explanation of the electoral
pr(x:cdurcil_‘or such offices. (Blee. Code, § 90835, subd. (b); Elee. Code, § 9084; Gov. Code,

§ 88001, s‘ub_d. (1)) Posters and other printed material containing, this explanation must be
supplied to voting precinets and ‘(.‘,()'nspi{:uously posted both inside and outside every b(')ilin;g, place.
(Elee. Code, § 9083.5, subd (d); Elec. Code, § 14105.1.). |

Morcover, on the nonpartisan part of the direct primary clection ballot, there must appear a
heading for “Voter-Nominated and Nonpartisan Offices™ and below that a statement that éxplains
the process for voter-nominated oftices. (lilcé. Code, § 13200, subd. (1); cf. Elec. Code, § 13230
fallowing heading n‘nd statement to be omitted when ballot is larger than may be conveniently
handled].) This statement tells voters that they may vote for any voter-nominated candidate, that
the c}andidz’nc’s party preference is selected by the candidate and shown for information purposes
only, that the party preference designation docs nof c<$1xsti1ulc ovr imply an endorsement by the
party indiégx(cd, and that no candidate nominated by the voters shall be deemed the officially
nominated candidate of any political party. (Elec. Code, § 13206, subd, (b))

A similar notification is provided when a i)CI'SOH registers to vote. (IHlee. Code, § 2151,
subd. (b)(1}.) The voter registration card explains that any voter may vole for any candidate at a
primary election for state elective or congressional office. regardless of the disclosed party
preference of the voter or the candidate. (Jbid.)

Nothing in Proposition 14 prevents a political party or party central committee t}"om
endorsing, supporting or opposing a candidate Tor a voter-nominated office. (ff“.lcc. Code, § 359.5,
subd. (b)) /\ qualificd political party may have their endorsements of candidates for voter-
nominated offices printed in the sample ballot mailed o voters. (Elee. Code, § 13302, subd. (b)'.)
In addition ‘10 these notifications, the Scerctary ol State has been directed to “conduct public voter

cducation campaigns, using existing resources, for the purpose of publicly disseminating
14
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information regarding the roles of the partics in primary elections for p:u'l},‘/vnomin;‘xlcd offices,
volcr-nominu(.cd offices, and nonpartisan offices” (Elee, Code, § R005.)

Plaintiffs allege no facts that these provisions, as applicd, would teave the “well-informed
voter” confused as to whether a candidate’s self-desipnated party preference means that they are
endorsed by that party. As such, plaintiffy’ second cause of action Fails to allege a claim for
violation {a!‘spccch or association rights, |

I, TiE THIRD CAUSE OF ACTION FOR ALLEGED VIOLATION OF FHE ELECTTONS
CLAUSE DOES NOT ALLEGE A CLAIM ON WiCn RELIEF MAY BE GRANTLD.

(,Jnd'pr the Elections Clause of the United States Constitution, “ftjhe Times, Places and
!\«'Iam.lcr of holding lections for Scn:al(;)rs and Representatives, shall be prescribed in cach State
by the Legislature thereof .7 (US. Const, art. 1, § 4, ¢l 1) ‘The Elections Clause grants to
the States :“br()ud power” to preseribe the procedural mechanisms for holding congressional
clections. (Cook v. Gralike (2001) 531 11.S. 510, 523) '

The Elections Clause docs not permit stales “to dictate electoral outcomes, to favor or
distavor a class of candidates, or 1o evade important constitutional restraints.” {15, Term Limits,
Ine, v. Thornton (1995) 514 U.8. 779, 833.) Butit “gives States authority “to enact the numerous
requirements as to procedure and safeguards which experience shows are necessary in order 10
enforee the fundamental right involved.™ (Jd. at p. 834, quoting Smilev v. Holm (1932) 285 U.S.
355, 366.)

Here; Proposition 14 establishes the procedures for primary and general elections in state
and congressional offices in Californin. It governs the “manner® of such clccli;ms, falling within

:
the commonsense understanding of procedural regulations authorized by the Elections Clause,
“like "notices, registration, supervision of voting, protection of voters, prevention of fraud and
éorrnp[ practices, counting of votes, duties ol inspectors and canvassers, and making and
publication of election returns.”™ (Cook v. Gralike, supra, 331 U.S. at pp. 523-524, quoting
Smiley v. Holm, supra, 285 U.S, at p. 366.)
As with the other causes of action, plaintiffs |‘1;1\"(? amended their uilcgalions 1o allege that

Proposition 14, “as applicd,” violates the Elections Clause. (FAC, 448, p. 15:8-10.) But no new
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facts are alleped that, i true, would establish that Proposition 14 dictates clectoral owtcomes.
Instead, plaintiffs’ vepeat their carlier allegations that Proposition 14 favors wealthy partics and
candidz\lcs by precluding small parties from p:n*li(:i.pnling in peneral clections. ('l"’/\("». 9451,

p- 16:1-8.) But this Court has previously rejected the sufficiency of these allegations, dismissing
them as conclusory. (Order Dismissing Demurrers, filed April 25, 2012, p. 3.)

Because no new facts are alleged supporting this cause of action, the demurrer should he
sustained..

V. Tue FOurri CAUSE OF ACTION DOES NOT STATE A CLAIM FOR ALLEGED

VIOLATION OF EQUAL PROTECTION AS GUARANTEED BY THE CALIFORNIA AND

UN1ten STATES CONSTITUTIONS.

Under the Fourteenth Amendment of the United States Constitution, “[njo State shall . .
deny to any person within its jurisdiction the equal protection of the laws.™ (118, Const., amend,,
XV § 1) s counterpart in the California Constitution provides that “[a] person may not be . ..
dented equal protection of the Jaws.” (Cal. Const., art, 1, § 7(a).) Plaintilfs fourth cause of action
fails to nlh’:gc cither a facial or an as-applicd violation of either provision.

Based on the Cour’s prior rulings, it is :ylpparc-nl that the cause of action fails o allege a
facial cqual protection violation. For the same reasons discussed above with respect to the ballot
aceess claim, Proposition 14, a facially neutral measure, does not violate the equal ;Smlce!ion
rights of m‘i nor parties and theirmembers on this basis.

Plaintiffs’ theory that Proposition 14 withdrew “an established right”™ unique to minor
parties is not supported by their allegations. (Sce FAC, 454, p. 16:19-17:11.) As discussed
above, Proposition 14 zxpplicé cqually to minor and m;l\jor parties, establishing a s_ystcm‘ol‘w.ucr
nominations for top two general elections in place of the former system in which cach:party
nominated !its candidate for the ballot. (Sec Washingron 11, supra, 676 F.3d at 794 [recognizing
that top two system gives minor party cendidates the same opportunity as major party candidates
to advance 1o ll‘l(’.vgcncra} clection].)

Contrary to plaintiffs” allegations, this theory is not supported by Perry v, Brown, the Ninth
Circuit decision that overtumned Proposition 8, which had climinated the right to same-sex

marriage. In Perry, the Ninth Circuit held that *the Equal Protection Clause requires the state 1o
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‘have alegitimate reason for withdrawing i right or benelit from one group but not others,

whether or not it was required to confer that right or benefitin the first place.™ (Perry . Brown,

supra, 671 1 .3d at pp. 1083-1084, original emphasis.) In that context, the Lqual Protection
Clause forbids “the rargeted exclusion of a group of citizens froma right or benefit that they had
enjoyed on equal terms with all other citizens.” (£ at p. 1084, emphasis added.) Proposition 8
was not “a faw of general applicability” but a measure that “*carveld] out” rights from gays and
leshians alone.” (Kd. atp. 1085, original brackets.) |

Perry has.no application here because Proposition 14 does not target minor partics for
disparate treatment. This is not a case where major partics are allowed o nominate and place
their preferred candidates on the general election ballot while minor parties are left off the ballot. -
As a matter of taw, and in actual practice, all candidates, regardless of party preference, compete
cqually in the primary for the right to compete in the general. Plaintiffs fail 1o allege any manner
m which Proposition 14 mr;:.gcl.s the minor partics or subjects them (o disparate treatment,

Plaintifts™ allegation misconstrues Proposition 14 and how it changed the clections process

for most state and federal offices. Under Proposition 14, voters, not political partics, now

nominate the candidates who will appear on the general election ballot. While it is possible that
the two candidates for an office in the general clection will be members of the two major partics,
itis also possible that they will be members of the same party, the minor partics, or candidates
with 1o party preference. For that reason, these offices are now designated as “voter-nominated
offices™ in the Elections Code. (Sce Elee. Code, § 359.5.) (
Noris plaintilfs’ bare allegation that Proposition 14 was prompted by disapproval of or
animus against politically vnpopular groups sufficient to state an cqual protection claim. (FAC,
55, p. 17:12-27)) True, where a facially neutral action has a disproportionale impact on a
protected group, the courts will not show judicial deference if Sinvidious discriminatory purpose
was a motivating factor™ in the decision. (Village of Arlington Heights v. Metropolitan Housing
LDev. Corp. (1977) 429 115,232, 265-266 [racial discriminaGon in housing].) But in making this
determination, the courts look 10 “such circumstantial and direct evidence of intent as may be

available.” (/d atp. 266.) For example, “[tJhe impact of the official action . . . may provide an
17
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race, emerges from the effect of the state action even when the governing legislation appears
neutral on its face.” (Md. at

decision,” “the specifie sequence of events leading up to the challenged decision,” “the legislative

EL}

or administrative history,

caricerning the purposes of the official action, (fdl., at pp. 267-2068.)

Here, plaintifts allege no facts that would support an inference that California volers were
molivated by animus against minor political partics when they approved Proposition 14, For
reasons brieted carlier, Proposition 14 is casily explainable for reasons other than invidious
discriminatory purpose. Morcover, the voter pamphlet does not disclose any intent to harm the
unique interests of minor partics. (See Request for Judicial Notice, Exh. 1) I anything, the
voters® ire appears to have been directed at the meajor parties, vnm the minor parties. (Ihid.)

I the absence of supporting allegations, plaintiffs have lailed o set forth any basis o lind
an equal protection violation under cither the United States or California Constitutions.

~Therefore, the demurrer to this cause of action should be sustained.

For the foregoing reasons, the Court is requested to sustain the demurrers (o the First

Amended Complaint.

Dated: May 30, 2012

SA2011103315

such as when “aclear pattemn, unexplainable on grounds other than

p. 260y Other evidence may inchade “the historical background of the

v

and, in extraordinary instances, the testimony of the members

CONCLUSION

Respectiully Submited,

KAMALA D.HARRIS

Attorney General of California

PEIER AL KRAUSE

Supervising Deputy Attorney General,

;

MARK R. BECKINGTON
Deputy Attorney General

Attorneys Defendant Debra Bowen, as
Secretary of State
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